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Pursuant to R. 103-840 and R. 103-870 of this Commission's Rules of Practice

and Procedure, and Rules 602 and 802 of the South Carolina Rules of Evidence,

Columbia Energy moves to strike the following rebuttal testimony of SCEBG witness

Neville Lorick: page 8, line 18 through page 9, line 7. The basis for the motion is that

there is an insufficient foundation for the proposed testimony, that it is not based on

personal knowledge, and that it is hearsay.

A. APPLICABLE LAW

Regulation 103-870 incorporates the South Carolina Rules of Evidence. Those

rules prohibit the subject testimony. Rule 602 provides, in part, that

[a] witness may not testify to a matter unless evidence is introduced
sufficient to support a finding that the witness has personal
knowledge of the matter. Evidence to prove personal knowledge
may, but need not, consist of the witness own testimony.

Rule 802 provides that hearsay is not admissible unless an exception applies. Rules

803 and 804 supply the exceptions to the hearsay rule. None of those exceptions apply

here.
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B. TESTIMONY AT ISSUE

In the testimony which is the subject of this motion SCE8G witness Lorick

engages in a diversionary, collateral attack on Columbia Energy. He makes several

"factual" assertions about the conduct of Columbia Energy, but the testimony makes no

attempt to lay any foundation for the basis of Lorick's knowledge of those purported

facts. The lack of foundation alone is sufficient to preclude this testimony under Rule

602. That rule requires that a witness testify from personal knowledge and requires that

a foundation be laid to demonstrate that personal knowledge. Under this Commission's

pre-filing rules the foundation must be in the pre-filed testimony. No foundation appears

there and the testimony is therefore inadmissible.

The testimony is also hearsay. It purports to describe certain meetings which

took place between representatives of SCE&G and Columbia Energy. Mr. Lorick did not

attend those meetings. " Whatever information he may have concerning the meetings

came from other people who SCE8G did not choose to call as witnesses. If this

testimony is allowed SCE8 G would be allowed to present its version of these events

without being subject to cross-examination. This of course is exactly what the rule

against hearsay is designed to prevent. Rule 802 clearly precludes this testimony.

C. CONCLUSION

The testimony which is the subject of this motion is not only clearly inadmissible

under Rules 602 and 802, it is wholly irrelevant to the issues in this rate case. Mr.

Lorick's unsupported speculation on the motives of Columbia Energy has nothing to do

with whether his company is entitled to a rate increase of $80 million in annual

Counsel for Columbia Energy was present at the meetings in question and is prepared to sign an
affidavit stating that Mr. Lorick was not present for any part of either meeting should that be necessary.
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revenues. The Commission should focus on the real issues in this proceeding and

should strike the inadmissible testimony of Lorick.

Dated this ~4~ day of October, 2004.

RQBINsoN, McFADDEN & MooRE, P.C.

Frank R. Ellerbe, III

Bonnie D. Shealy
1901 Main Street, Suite 1200
Post Office Box 944
Columbia, SC 29202
Telephone: (803) 779-8900
Facsimile: (803) 252-0724

Attorneys for Columbia Energy, LLC
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CERTIFICATE OF SERVICE

This is to certify that I, Mary F. Cutler, a legal assistant with the law firm of

Robinson, McFadden & Moore, P.C., have this day caused to be served upon the

person(s) named below Columbia Energy LLC's Motion to Strike Testimony of SCE

& G in the foregoing matter by placing a copy of same in the United States Mail,

postage prepaid, in an envelope addressed as follows:

Elliott F. Elam, Jr. , Esquire
Hana Pokorna-Williamson, Esquire
South Carolina Department of Consumer Affairs

Post Office Box 5757
Columbia, SC 29250-5757

Scott A. Elliott, Esquire
Elliott & Elliott

721 Olive Street
Columbia, SC 29205

Frank Knapp, Jr.
S.C. Small Business Chamber of Commerce

1717 Gervais Street
Columbia, SC 29201

Francis P. Mood, Esquire
Haynsworth Sinkler Boyd, PA

P.O. Box 11889
Columbia, SC 29211-1889
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Catherine D. Taylor, Ass't General Counsel
SCANA Corporation
SCEBG Legal Department - 130-MC130
1426 Main Street
Columbia, SC 29218

Audrey Van Dyke, Esquire
US Department of the Navy
Naval Facilities Engineering Command
Litigation Headquarters
720 Kennon Street, SE, Bldg 36, Rm 136
Washington Navy Yard, DC 20374-5051

Damon E. Xenopoulos, Esquire
1025 Thomas Jefferson Steet, N.W.
Eighth Floor, West Tower
Washington, DC 20007

John F. Beach, Esquire
P. O. Box 2285
Columbia, SC 29202

Belton Zeigler, Esquire
P. O. Box 61136
Columbia, SC 29206-1136

Ms. Angie Beehler
Wal-Mart Stores, Inc.
Energy Management Dept. 8017
2001 S. E. 10 Street
Bentonville, AR 72716-0550

Dated at Columbia, South Carolina this 28h day of October 2004.

Mary F. utl r
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